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No. 13,481

United States Court of Appeals

For the Ninth Circuit

Alia^za Hispano-Americana

(a corporation),
Appellant,

vs.

Hartford Accident and Indemnity Company

(a corporation),

Appellee.

Appeal from the United States District Court

for the District of Arizona.

APPELLEE'S BRIEF.

STATEMENT OF CASE.

There are some important, undisputed facts in the

case which were not included in appellant's state-

ment of case and which appellee now calls to the

Court's attention.

The fidelity bond (Tr. 72) by its specific provi-

sions, only covered loss '' through larceny, theft, em-

bezzlement, forgery, misappropriation, wrongful ab-

straction, wilful misapplication, or other fraudulent

or dishonest act or acts committed by any one or more

of the Employees as defined in paragraph 2,
* * * n



(Tr. 72.) The bond also expressly provided: ''This

bond is executed and accepted subject to the condi-

tions hereinafter set forth which conditions shall be

conditions precedent to recovery under this bond.''

(Tr. 72.)

On pages 4 and 5 of appellant's brief, reference is

made to a letter written by Garcia to appellee

September, 1948. (Ex. W, Tr. 100-102.) Said lettei

did not claim any liability against appellee for any'

salary paid or to be paid to Sedillo. It was not even

mentioned. The entire letter referred only to the

expenditure by Sedillo of Society money for defense

of the quo tvarranto action then pending.

Under the fidelity bond in existence in September

1948, when Exhibit W was written, the president of

the Society was not covered. The president of the

Society was specifically excluded from coverage imder

the bond from October 22, 1947 to February 28, 1949.

(Exs. D & E, Tr. 89-90.)

In appellee's reply to Garcia, in response to said

Exhibit W, appellee informed Garcia that the presi-

dent was not covered by the provisions of the bond.

(Tr. 99-100.)

In its answer, appellee alleged "the plaintiff had

full knowledge of all the expenditures referred to in

plaintiffs' complaint at the time that each and every

one of said expenditures was made, and that there was

no secrecy of any kind in connection with any of said

expenditures, and they v/ere all made in the ordinary



course of business of the plaintiff, and with the full

knowledge of the plaintiff, * * *" (Tr. 18.)

The trial Court specifically found that this alle-

gation was sustained and proven by the evidence at

the trial. (Findings of Fact Nos. 5, 6, 7, 8 and 9, Tr.

29-30, and Conclusion of Law No. 3, Tr. 31.)

In connection with the court's findings in this re-

gard, the undisputed evidence shows that Ralph Es-

trada, of counsel for appellant in this case, who be-

came general manager of appellant in June, 1950

(Tr. 50), and Garcia, the president, both knew in

December 1949 that Sedillo was drawing his salary as

acting president of the appellant. (Tr. 57-58.)

Also, counsel for appellant specifically stipulated

to the correctness of the abovementioned findings and

conclusions of the Court, in these words:

*'Mr. Parker. May I say to the Court the

plaintiff corporation obviously knew the money
was being paid to Mr. Sedillo as a matter of law

all during the period. * * * But plaintiff cer-

tainly knew the salary was being paid, as a mat-

ter of fact, it was plaintiff's own salary checks

that paid Mr. Sedillo during the entire period."

(Tr. 58.)

Also, the minutes of the meeting of the executive

council of appellant, held on July 8, 1950, which was

7 months and 17 days before any claim of any kind

was filed with appellee, showed that appellant had full

knowledge of the salary pre^dously paid to Sedillo

as president, in these words:



'' 'The Supreme President,' * * * 'explained the

salary involved of fifteen thousand four hundred
dollars which the Society paid Brother Sedillo

illegally,
***'''

(Tr. 62.)

Appellant does not attack directly or by specifica-

tion of error any findings of fact or conclusion of law

of the Court.

ARGUMENT OF APPELLEE.

Appellee will first present its own affirmative propo-

sitions of law before entering into a discussion of the

various propositions advanced by appellant.

APPELLEE'S PROPOSITIONS OF LAW.

APPELLEE'S PROPOSITION OF LAW NO. 1.

AN APPEAL SHOULD BE DISMISSED WHERE THE RULES ARE
NOT SUBSTANTIALLY COMPLIED WITH.

This proposition requires no authority to support

it, as it rests largely in the discretion of the Appel-

late Court.

Rule 20(d) provides that a brief shall contain

''specification of errors relied upon, which shall be

numbered and shall set out separately and particularly

which error is intended to be urged." Appellant

wholly fails to comply with this rule, in that it does

not state with particularity any particular finding of



fact or conclusion of law made by the Court which is

claimed to be error.

APPELLEE'S PROPOSITION OF LAW NO. 2.

WHERE QUESTIONS ON APPEAL TURNED UPON SUFFICIENCY
OF EVIDENCE TO SUPPORT FINDINGS, APPELLANT CAN
ONLY HAVE QUESTIONS REVIEWED WHERE A COMPLETE
STATEMENT OF THE EVIDENCE ON WHICH THE FINDINGS
ARE BASED IS BEFORE THE COURT.

The above proposition of law was laid down in the

cases of Zander v. Lutheran Brotherhood of Minne-

apolis, Minnesota (CCA. 8th), 137 Fed. (2d) 17 and

United States v. Foster (CCA. 9th), 123 Fed. (2d)

32. The same rule is stated in Barron & Holtzoff on

Federal Practice and Procedure, Vol. 3, p. 393, Note

13.

The generalized specification of errors, set forth on

page 8 of appellant's brief, claims the Court erred in

making some finding. Appellant, in the transcript of

record, has omitted large portions of the evidence in

the cause and therefore, under the rule above stated,

the appellant is not entitled to have a review of the

question as to whether or not the finding of the lower

Court was erroneous.

ARGUMENT ON APPELLANT'S PROPOSITIONS OF LAW.

Appellant's Proposition of Law A^o. 1, which was

stated as follows:
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^^The effect of a general and unqualified re-

versal of a judgment, order or decree is to nullify

it completely and to leave the case standing as if

such judgment, order or decree never had been

rendered. Where, on reversal, the Appellate

Court renders or directs final judgment, the ac-

tion is finally terminated, the merits of the cause

are determined, and the law involved is adjudi-

cated/^

The above-stated proposition of law is correct. How-
ever, it has no application of any kind to this case.

Under this proposition of law, appellant argues that

Sedillo was not a de facto of&cer while he was serving

as president of appellant. This was not included in

the statement of points filed by appellant (Tr. 118-

119), and therefore should not now be considered by

the Court. Western National Insurance Co. v. he-

Clare (CCA. 9th), 163 Fed. (2d) 338.

However, Sedillo, during the entire time that he

occupied the position of president of the appellant,

was a de facto officer, because of the fact that he held

the office under an election giving color of title, the

color of title being clearly present under the judg-

ment of the trial Court in the quo warranto action,

and under the minutes of the 1948 Convention of

appellant, which were in evidence but which are not

included in the transcript. Appellee was not called

upon to request that the minutes be included in the

transcript, since appellant did not include in its state-

ment of points any reference, direct or indirect, bear-

ing upon the status of Sedillo as a de facto officer.



This Court takes judicial knowledge of the deci-

sions of the Supreme Court of Arizona touching any-

thing that is involved in the present action.

20 Am. Jut. 62, Notes 8 and 9

;

Lauhenheimer v. Factor (CCA. 7th), 61 Fed.

(2d) 626.

In the case of Garcia v. Sedillo, 70 Ariz. 192, 218 P.

(2d) 721, it is clearly apparent that Sedillo, during

the times involved in the present case, was serving as

president of Alianza Hispano-Americana as a de facto

officer, pursuant to a judicial determination by a

court of competent jurisdiction.

Appellant cannot recover any monies paid to said

Sedillo while he was acting as a de facto officer. On
page 273 of 93 A.L.R., the rule is stated as follows

:

'^The courts are agreed that, in the absence of

statutory permission, salary which has been paid

to a de facto public officer cannot be recovered

back by the public authorities, at least where, act-

ing in good faith, he has actually rendered the

services for which he was paid."

The principles of law applicable to a public office

are also applicable to any questions involving the

right to an office in a corporation.

44 Am. Jur. Sec. 35, p. 110

;

State V. Huller, 168 P. 528, 23 N. M. 306, 1

A.L.R. 170.

The law in Arizona clearly made Sedillo a de facto

officer during his incumbency. In the case of State v.

Moore, 49 Ariz. 51, 64 P. (2d) 809, the Supreme Court
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held that Mr. Moore was holding office under an abso-

lutely void election and that therefore he could not

under any circumstances be a de jure officer. In com-

menting on the Moore case, supra, in the later case of

Rogers v. Frohmiller, 59 Ariz. 513 on 522, 130 P. (2d)

271, the Court stated

:

' ^ Counsel for plaintiff rely greatly upon the case

of State V. Moore, 49 Ariz. 51, 64 P. 2d 809. In
that case defendant Moore clearly came within the

definition of an officer de facto/*

To the same effect, Juliani v. Barrow, 58 Ariz. 296

on 304, 119 P. (2d) 565 on 568, and TJ. S. ex rel. Doss

V. Lindsley, 148 Fed. (2d) 22, 158 A.L.R. 525, cer-

tiorari denied 65 S. Ct. 1195, 325 U.S. 858, 89 L. Ed.

1978.

"RESTITUTION."

This is argued by appellant, on page 11 of its brief.

It is a separate and distinct proposition of law but is

not set forth as such.

This has no relation to appellant's specification of

errors, and neither is it contained in the statement of

points. (Tr. 118-119.) It should therefore be ignored.

Western National Insurance Co. v. LeClare, supra.

However, appellee will briefly argue the point.

Appellant's own argument, as stated in the first

quotation from 5 C.J.S., Sec. 1980, p. 1542, refers only

to ''the restitution made of money or property which

was taken in the enforcement thereof." (Italics ours.)



Sedillo took no money from Garcia in enforcement of

the judgment which he obtained in the trial Court in

the quo ivarranto action. It is therefore obvious that

this statement of the law on restitution has no appli-

cation of any kind to this case.

The authorities cited by appellant, at the bottom

of page 11 of its brief, are obviously not in point

since the appellee herein does not have and never has

had any money or property taken from appellant in

pursuance of a judgment.

"MISAPPROPRIATION OR WRONGFUL ABSTRACTION,
FRAUD OR DISHONEST."

Here, again, appellant argues an independent prop-

osition of law which it does not number or state as

such. This legal proposition is not included in the

statement of points (Tr. 118-119), and therefore

should not be considered by the Court. Western Na-

tional Insurance Co. v. LeClare, supra. Nevertheless,

appellee will briefly argue the proposition.

Appellant cites, on page 12 of its brief, Pacific

Coast Adjustment Bureau v. Indemnity Insurance

Co. of North America (Cal. App.), 2 P. (2d) 218.

That case sets forth the rule which appellee contends

for in this case. The Court, in its opinion, after dis-

cussing the words "loss," ''wrongful abstraction,"

and ''willful misapplication," on page 219 of the opin-

ion, said: "The controlling act in all of the enumer-

ated acts set forth in the bond is fraud/' (Italics

ours.)
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This is further substantiated by another citation on

page 13 of appellant's brief, namely, 50 Am. Jur.,

Sec. 335, p. 1126, which states: ''There must be

something more than mere negligence or mistake of

judgment on the part of the employee; the loss must

he traced to his fraud or dishonest act/' (Italics

ours.) To the same effect, 45 C.J.S., Sec. 802, pp. 853-

854.

It is significant that appellant does not cite a single

authority contrary to the last quoted rule of law,

which is also supported by In re Hammond, DC
(NY) 22 F. Sup. 192 on 197, In re Bernard (CCA
2d) 87 Fed. (2d) 705 on 707, and Mortgage Broker-

age Co. V. Mills (Colo.), 67 P. (2d) 68.

The specific provisions of the fidelity bond, sued

upon in this case, are to the same effect. (Tr. 72.)

The bond, referring to "larceny, theft, embezzlement,

forgery, misappropriation, wrongful abstraction, will-

ful misapplication," adds the words, ''or other fraud-

ulent or dishonest act or acts." This very clearly

emphasizes the fact that every act for which liability

can be claimed under the bond must be based upon

fraud or dishonesty.

During all of the time that Sedillo was occupying

and performing the duties of this office, he was doing

so in the highest degree of good faith, relying upon

the solemn judgment of the Superior Court of Pima

County, Arizona. This could not be fraud or dis-

honesty by even the highest stretch of the imagination.
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Appellant's Propositioyi of Latv No. 2, which was

stated as follows

:

'^Acceptance of notice hy the insurer on a fidel-

ity insurance policy, when the notice is not given

in the form and manner prescribed in the contract

is a tvaiver of the conditions of notice of the con-

tract and is sufficient notice to make the insurer

liable on the bond. Under some circumstances,

failure of the insured to file an itemized claim

within the time provisions of the bond, will not

effect a forfeiture on the bond."

In substance, this proposition of law argues the

doctrine of waiver. Waiver was not pleaded by the

appellant in this case. (Tr. 12-16.)

"Whether or not waiver must be pleaded is a matter

of procedure to be determined under the Federal

Rules of Civil Procedure. Barron & Holtzoff on

Federal Practice and Procedure, Vol. 1, Sec. 138, p.

250, Note 32. Under Rule 9(c), discussed in the last-

mentioned volume, on pages 551-552, appellant had

to plead either full compliance with the conditions

precedent of the fidelity bond or, as set forth in

Note 63, had to plead that the performance was

waived or excused. Appellant chose to plead strict

compliance with the terms of the fidelity bond and

chose not to plead any waiver.

Furthermore, the specification of errors appearing

on page 8 of appellant's brief states that the notice

given by appellant complied with the terms of the

bond and did not mention waiver. The trial court's

findings and conclusions did not touch waiver. In the
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various objections filed by appellant to the findings

of fact and conclusions of law of the trial court (Tr.

25-28), waiver was not mentioned. Therefore, since

the appellant did not plead waiver, and since the trial

Court was not asked for a ruling on waiver, it is too

late to ask this Appellate Court to do so. Kennedy v.

United States (9th C. C), 115 Fed. (2d) 624.

However, appellee will discuss appellant's substan-

tive argimient.

Appellant, on page 16 of its brief, cites Fitchhurg

Savings Bank v. Massachusetts Bonding and Ins. Co.

(1931), 274 Mass. 135, 174 N.E. 324, 74 A.L.R. 274.

This case suj^ports the contention of appellee herein.

The Court there held that the insurance company

had a right to rely upon the strict provisions of the

fidelity bond and sustained a directed verdict in favor

of the defendant. See particularly in this connection

pages 283 and 284 of the Court's opinion in the 74

A.L.R. citation.

The citation given by appellant on page 1091 of

23 A.L.R. (2d) is not in point, as all of the cases

refered to in said note involved entirely different

fact situations from those involved in this case.

Appellant puts great stress upon the letter from

Garcia, Ex. W. (Tr. 100-102.) This was a personal

letter from Garcia, written before the funds herein

sued for were expended. It was not in any sense of

the word a claim for loss by appellant under the

bond.
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Garcia took full control of the appellant as presi-

dent on June 1, 1950 and the Court found that within

sixty days thereafter he, as president of appellant,

had full knowledge that Sedillo had drawn his full

salary of $14,420 for the period from September 1,

1948 to June 1, 1950. (Finding of Fact No. 9, Tr. 30.)

The Court found that the appellant had knowledge at

all times from September 1, 1948 to March 6, 1951, as

to the payments of salary made to Sedillo while he was

acting as de facto president of appellant. (Conclu-

sion of Law No. 3, Tr. 31-32.) Despite this knowledge,

and all the other knowledge on the part of the appel-

lant, with which the record is replete, the appellant

did not file any claim of any kind with appellee until

in March 1951. March 1951 was several months after

the expiration of the four months period in which

the itemized claim had to be filed in order to comply

with the terms of the fidelity bond. The above findings

and conclusion are not challenged by appellant, and

are therefore conclusive in this Court.

Furthermore, as is pointed out in the letter from

Taylor, the attorney for appellee, to Garcia, in answer

to the aforesaid Exhibit W, the president of appel-

lant was not even covered by the fidelity bond at the

time Exhibit W was written. (Tr. 89.) This merely

emphasizes the complete lack of merit in the claim of

appellant that the letter. Exhibit W, constituted an

official claim under the fidelity bond.

The rule in the federal Courts, requiring substan-

tial compliance with the provisions of a fidelity bond,



14

before recovery can be had thereon, and which rule

supports the judgment of the lower Court in this

case, is set forth in California Savings Bank v.

American Surety Co. (C. C. Cal.) 87 Fed. 118, and in

United States Shipping Board Merchant Fleet Corp.

V. Aetna Casualty S Surety Co., 68 App. D.C. 366,

98 F. (2d) 238, 242.

The Courts, with general uniformity, have adopted

this rule, as is pointed out by the annotation on page

1071 of 23 A.L.R. (2d) where the great abundance of

cases which support the judgment of the trial Court

in this case are set forth.

The correct rule, which was applied by the trial

Court, is succinctly set forth in one of the cases cited

in the last-mentioned annotation, the case being

Fidelity & Deposit Co. of Maryland v. United States

Fidelity & Guaranty Co. (Okla.), 64 P. (2d) 673, on

675:

"The provision in the bond here involved as to

notice is not a restriction on the right of the

obligee to maintain an action to establish any

claim, demand, or liability, but did constitute a

condition precedent, with which the obligee was
required to comply before any liability could

accrue.''

No evidence of waiver is in the record. It is inter-

esting to note that the only excuse offered by the

appellant in its brief, for its failure to comply with

the provisions of the bond, regarding the time for

filing, and the particulars of, the notice, was that
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stated in the specification of errors on page 8 of

appellant's brief, as follows: "that the provision con-

cerning an itemized claim was not complied with due

to the acts of the employee bonded by appellee's bond,

C. B. Sedillo, therefore failure to file an itemized

claim within four months after notice does not bar

recovery on the bond." There is not a scintilla of

evidence in the record to support this claim.

Sedillo severed all connection with the appellant on

June 1, 1950, pursuant to the opinion of the Su-

preme Court of Arizona. The mere fact that appel-

lant makes the last-above quoted statement as an

excuse for its failure to file its claim in the time and

manner required by the bond, shows that there is no

basis whatever for appellant's alleged claim of waiver.

Appellant's Proposition of Law No. 3, which was

stated as follows:

^^Contracts of insurance are to he construed most
strongly against the insurer and in favor of the

insured, especially where a forfeiture is involved.

(50 Am. Jur. 1118, Sec. 325.)"

Appellant cites no authority in support of the

above proposition, except the aforesaid 50 Am. Jur.

1118, Sec. 325. Said text does not even support the

proposition of law as stated. The text reads

:

"* * * Where such bonds are susceptible of two
interpretations, that construction will be adopted
which favors the liability of the insurer for the
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act or default in question.-^ But, like other con-

tracts, fidelity bonds should receive a reasonable

construction in order to carry out the presumed

intention of the parties as expressed by the lan-

guage used/"

(50 Am. Jur. p. 1118.)

The rule contended for by appellant under its prop-

osition of law Xo. 3 has no application to this case,

because there is no ambiguity in the fidelity bond. The

bond is not susceptible of two interpretations. No
ambiguity was pleaded by the appellant, and no ques-

tion of ambiguity was raised in any way at any time

at the trial. It could not be raised, because the terms

of the bond are clear and unambiguous.

CONCLUSION.

In this case appellee issued a fidelity bond, the pro-

visions of which are very clear and imambiguous.

Appellant had to comply with the terms and condi-

tions of said bond as a condition precedent to re-

covery thereon. TVaiver was neither pleaded nor

proved. The undisputed facts, as found by the Court,

were that, without any reason or excuse, appellant

wholly failed to comply ^^ith said fidelity bond in

making its alleged claim thereunder.

All monies paid by the appellant to Sedillo as de

facto president were paid by appellant and accepted

by Sedillo in the utmost honesty and good faith, in

reliance upon the judgment of the Superior Court of
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Pima County, Arizona, in the quo warranto action.

There was no element of fraud or dishonesty of any

kind which gave rise to any liability of any kind

against appellee under the fidelity bond.

We respectfully submit that the judgment of the

trial Court should be affirmed.

Dated, Tucson, Arizona,

January 12, 1953.

FiCKETT & DUNIPACE,

By Fred W. Fickett,

Attorneys for Appellee.




